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Wage and Hour Division, Labor § 825.108

both employers, whether or not main-
tained on one of the employer’s pay-
roll, in determining employer coverage 
and employee eligibility. For example, 
an employer who jointly employs 15 
workers from a leasing or temporary 
help agency and 40 permanent workers 
is covered by FMLA. An employee on 
leave who is working for a secondary 
employer is considered employed by 
the secondary employer, and must be 
counted for coverage and eligibility 
purposes, as long as the employer has a 
reasonable expectation that that em-
ployee will return to employment with 
that employer. 

(e) Job restoration is the primary re-
sponsibility of the primary employer. 
The secondary employer is responsible 
for accepting the employee returning 
from FMLA leave in place of the re-
placement employee if the secondary 
employer continues to utilize an em-
ployee from the temporary or leasing 
agency, and the agency chooses to 
place the employee with the secondary 
employer. A secondary employer is also 
responsible for compliance with the 
prohibited acts provisions with respect 
to its temporary/leased employees, 
whether or not the secondary employer 
is covered by FMLA (see § 825.220(a)). 
The prohibited acts include prohibi-
tions against interfering with an em-
ployee’s attempt to exercise rights 
under the Act, or discharging or dis-
criminating against an employee for 
opposing a practice which is unlawful 
under FMLA. A covered secondary em-
ployer will be responsible for compli-
ance with all the provisions of the 
FMLA with respect to its regular, per-
manent workforce.

§ 825.107 What is meant by ‘‘successor 
in interest’’? 

(a) For purposes of FMLA, in deter-
mining whether an employer is covered 
because it is a ‘‘successor in interest’’ 
to a covered employer, the factors used 
under Title VII of the Civil Rights Act 
and the Vietnam Era Veterans’ Adjust-
ment Act will be considered. However, 
unlike Title VII, whether the successor 
has notice of the employee’s claim is 
not a consideration. Notice may be rel-
evant, however, in determining suc-
cessor liability for violations of the 

predecessor. The factors to be consid-
ered include:

(1) Substantial continuity of the same 
business operations; 

(2) Use of the same plant; 
(3) Continuity of the work force; 
(4) Similarity of jobs and working condi-

tions; 
(5) Similarity of supervisory personnel; 
(6) Similarity in machinery, equipment, 

and production methods; 
(7) Similarity of products or services; and 
(8) The ability of the predecessor to pro-

vide relief.

(b) A determination of whether or 
not a ‘‘successor in interest’’ exists is 
not determined by the application of 
any single criterion, but rather the en-
tire circumstances are to be viewed in 
their totality. 

(c) When an employer is a ‘‘successor 
in interest,’’ employees’ entitlements 
are the same as if the employment by 
the predecessor and successor were 
continuous employment by a single 
employer. For example, the successor, 
whether or not it meets FMLA cov-
erage criteria, must grant leave for eli-
gible employees who had provided ap-
propriate notice to the predecessor, or 
continue leave begun while employed 
by the predecessor, including mainte-
nance of group health benefits during 
the leave and job restoration at the 
conclusion of the leave. A successor 
which meets FMLA’s coverage criteria 
must count periods of employment and 
hours worked for the predecessor for 
purposes of determining employee eli-
gibility for FMLA leave.

§ 825.108 What is a ‘‘public agency’’? 

(a) An ‘‘employer’’ under FMLA in-
cludes any ‘‘public agency,’’ as defined 
in section 3(x) of the Fair Labor Stand-
ards Act, 29 U.S.C. 203(x). Section 3(x) 
of the FLSA defines ‘‘public agency’’ as 
the government of the United States; 
the government of a State or political 
subdivision of a State; or an agency of 
the United States, a State, or a polit-
ical subdivision of a State, or any 
interstate governmental agency. 
‘‘State’’ is further defined in Section 
3(c) of the FLSA to include any State 
of the United States, the District of 
Columbia, or any Territory or posses-
sion of the United States. 
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